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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA  

FOURTH APPELLATE DISTRICT 

DIVISION TWO 
 

 
  THE PEOPLE OF THE STATE OF CALIFORNIA, 
 
                                           Plaintiff and Respondent, 
 
  v. 
 
  CRISTIN CONRAD SMITH et al., 
 
                                       Defendants and Appellants. 

 
 
     No. E071156 
 
     (Sup. Ct. No.     
      INF1600755) 

 
 

APPELLANT CRISTIN SMITH’S REPLY BRIEF 
 

 

INTRODUCTION 

This brief replies to respondent’s position on the issues to the extent 

appellant’s position is not already covered in his opening brief.  Appellant intends 

no concession by failure to repeat any argument in this brief.    

For ease of reference, appellant replies to respondent’s brief in the order of 

respondent’s arguments.  Appellant continues to join in co-appellant Robert Pape’s 

arguments.  Any trial error that prejudices him also prejudices appellant, given the 

prosecution’s theory that appellants committed the crimes together. 

 Repeatedly and in an unusual display of advocacy, particularly when the 

sufficiency of the evidence is not challenged on appeal, respondent’s brief presents 

its factual statement as if the inferences it would like the court to draw are unrefuted 

facts.  They are not.  So many of respondent’s arguments are based on ambiguous 

evidence and speculation, and the prosecution’s case was far weaker than portrayed 

by respondent. 
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ARGUMENT 
 

I  .  THE TRIAL COURT ERRED BY DENYING APPELLANTS’ MOTIONS    
      TO DISMISS BASED ON PRE-ACCUSATION DELAY  
 
 Pursuant to rule 8.200(a)(5) of the California Rules of Court (rules), 

appellant joins in co-appellant Pape’s reply brief on this issue.   

 

II.  THE TRIAL COURT ERRED IN FAILING TO EXCLUDE EXPERT  
      TESTIMONY REGARDING CELL TOWER DATA 
 
 Pursuant to rule 8.200(a)(5), appellant joins in co-appellant Pape’s reply 

brief on this issue. 

 Respondent argues the defense forfeited the arguments that the evidence was 

irrelevant because it was unreliable and speculative, and it was more prejudicial 

than probative, because Pape did not object at trial on these specific grounds. (R.B., 

p. 57.)  These issues were not forfeited.  The defense expert Robert Aguera testified 

it was not acceptable in the scientific community to use the 2016 study to predict 

the reach of cell towers in 2006 (2 RT 286-289); appellant’s counsel (counsel) 

argued to the court that using the 2016 drive study to show appellant’s location 

anywhere other than on the floor of the Coachella Valley would be speculative and 

without any foundational basis (2 RT 294); and Pape’s counsel added that 

extrapolating from 2016, back to 2006, violated the Kelly test, and that if the 

prosecution failed to present a scientific foundation for this extrapolation, the 2016 

tower evidence was not relevant and would confuse the jury and would be far more 

prejudicial than probative. (2 RT 295.)  Counsel argued that the extrapolation back 

to 2006 was not generally accepted in the scientific community, and this evidence 

would be only speculation, irrelevant and unduly consumptive of time and 

confusing to the jury. (2 RT 296.) 
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 As noted in appellant’s Joinder, page 4,2 if the issues were forfeited, this was 

due to ineffective assistance of counsel. Thus, the issues whether the evidence 

should have been excluded as speculative, irrelevant and under Evidence Code 

section 352 are cognizable on appeal. 

 As in other regards, respondent overstates the significance of the 

prosecution’s cell phone evidence.  On the one hand, respondent states that the 

basic point of the evidence was to show appellants “could have been travelling on 

the 74 Freeway at the time their phones hit the towers in question” (R.B., p. 58),   

which seems to be an admission the evidence was speculative in its import, but 

then, respondent goes further and states, “The evidence was highly relevant, as it 

placed appellant’s together, on the road driving to the Friedlis’ home.” (R.B., p. 59.)  

The evidence did not show they were on the road driving to the residence; this is a  

great leap from the actual evidence.3 

 Respondent claims any error was harmless and presents a prejudice analysis, 

which respondent incorporates later as to other issues. (R.B., pp. 59-61.)  

Respondent has a skewed view of the strength of the prosecution’s case.  This was a 

circumstantial evidence case, which contained significant ambiguities, uncertainties 

and weaknesses bearing on the issue of identity.  The prosecution’s case was so full 

of weaknesses, that the trial court’s errors, which heavily favored the prosecution, 

tipped the scales in favor of guilty verdicts.  Appellant’s opening brief, pages 53-55, 

sets forth the elements showing that trial court’s errors prejudiced appellant, and 

appellant discusses prejudice further in this brief in argument VI, D, post. 

 

 
 
 
                                              

     2 “Joinder” refers to the Joinder of Appellant Cristin Smith in the Opening Brief 
of Co-appellant Robert Pape, which was filed on October 28, 2019. 
     3 Appellant discusses the problems with the prosecution’s cell phone evidence in 
argument VI, D, post. 
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III. THE TRIAL COURT PREJUDICIALLY ERRED IN ADMITTING
JAVIER GARCIA’S TESTIMONY REGARDING HEARSAY
STATEMENTS MADE BY REBECCA FRIEDLI UNDER THE STATE

OF MIND EXCEPTION TO THE HEARSAY RULE

Pursuant to rule 8.200(a)(5), appellant joins in co-appellant Pape’s reply 

brief on this issue.   

IV. THE TRIAL COURT ABUSED ITS DISCRETION IN PERMITTING
THE PRELIMINAY HEARING TESTIMONY OF JEREMY WITT TO
BE READ TO THE JURY

Pursuant to rule 8.200(a)(5), appellant joins in co-appellant Pape’s reply 

brief on this issue.   

V. THE TRIAL COURT PREJUDICIALLY ERRED BY ADMITTING
TELEPHONE CONVERSATIONS BETWEEN ROBERT PAPE AND 
SARA HONAKER INTO EVIDENCE

Pursuant to rule 8.200(a)(5), appellant joins in co-appellant Pape’s reply 

brief on this issue.   

Respondent notes that the jurors were instructed that the evidence of any 

conversation between Honaker and Paper was limited to Pape. (R.B., p 76.)  As 

argued in appellant’s Joinder, page 7, if the evidence should not have been admitted 

and prejudiced Pape, the evidence equally prejudiced appellant, given the two were 

prosecuted as joint perpetrators of the crimes, and no jury affected by the evidence 

to convict Pape based on the inadmissible conversations would be able to consider 

this evidence only against him, despite the limiting instruction. 
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 VI. THE TRIAL COURT’S EXCLUSION OF THIRD-PARTY         
       CULPABIITY EVIDENCE, WHICH WOULD HAVE RAISED MORE 
      THAN A REASONABLE DOUBT OF APPELLANT’S GUILT,  
      DEPRIVED APPELLANT OF HIS SIXTH AND FOURTEENTH  
      AMENDMENT RIGHTS TO PRESENT A MEANINGFUL DEFENSE  
      AND TO DUE PROCESS OF LAW  

     A.   Introduction and Legal Principles 

 The trial court abused its discretion by crediting the prosecution’s case, 

which was primarily circumstantial, in the light most favorable to the prosecution, 

although the defense was challenging the prosecution’s evidence, while at the same 

time, discounting the defense proffered evidence, and then, making a comparative 

analysis and essentially ruling that the prosecution’s case was much stronger than 

the defense third-party culpability evidence.  The court basically determined which 

case it believed was stronger and made credibility assessments and drew contested 

inferences, when the court was required to leave these assessments and inferences 

to the jury.  The proper analysis was to determine whether the third-party 

culpability evidence was capable of raising a reasonable doubt of appellant’s guilt.  

It clearly was, as had the jury heard the excluded defense evidence, the jury would 

have harbored a reasonable doubt that appellants perpetrated the crimes. 

 It is important to remember the standard of admissibility of third-party 

culpability evidence, set forth in People v. Hall (1986) 41 Cal.3d 826 (Hall): 

 [T]he third-party evidence need not show `substantial proof of 
a probability´ that the third person committed the act; it need only be 
capable of raising a reasonable doubt of defendant's guilt. At the same 
time, we do not require that any evidence, however remote, must be 
admitted to show a third-party's possible culpability.  [] . . . evidence 
of mere motive or opportunity to commit the crime in another person, 
without more, will not suffice to raise a reasonable doubt about a 
defendant's guilt: there must be direct or circumstantial evidence 
linking the third person to the actual perpetration of the crime. 
 

(Id. at p. 833.)  Thus, the Hall standard contains the following related aspects: (1) 

the proffered evidence need not show a probability the third person committed the 

crime, only be capable of raising a reasonable doubt of the defendant’s guilt; and 
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(2) evidence of mere motive or opportunity “without more” is not sufficient, as 

there must be evidence linking the third person to the crime. (Ibid.) 

In setting forth the relevant facts and proceedings, respondent’s brief is 

incomplete. (R.B., pp. 77-80.)  Respondent refers to the witnesses whose proffered 

testimony was set forth in appellant’s trial brief and supplement to his trial brief, but 

does not set forth this testimony.  This testimony is set forth in appellant’s opening 

brief, pages 35-39, and is referred to post, as relevant to appellant’s position.  After 

receiving the briefs, the trial court said it would rule based on the proffered 

evidence without live testimony, and the parties agreed. (1 RT 239-240.)  The court 

stated, “All right.  So we’ll be working as to the proffer that you’ve given.” (1 RT 

240.)  Accordingly, the evidence argued in the briefs and orally by counsel is 

relevant to the instant issue.  

 Respondent argues that none of the defense proffered evidence linked Garcia 

and Jacob Santiago to the crimes, but was “merely opportunity or motive evidence.” 

(R.B., p. 81.)  Respondent is mistaken. The excluded evidence would have 

circumstantially linked Garcia and Santiago to the crimes and have raised more than 

a reasonable doubt of appellant’s guilt.  The trial court abused its discretion in 

ruling otherwise, because the trial court overly relied on its perception of the 

strength of the prosecution’s case against appellants as compared to the evidence 

against Garcia and Santiago, when all third-party culpability evidence must do is 

raise a reasonable doubt of the defendant’s guilt, and the court made evidentiary 

inferences and credibility determinations that should have been left to the jury to 

determine, once the witnesses testified. 

B.  Appellant Proffered Evidence Capable of Raising a Reasonable Doubt of 
      His Guilt by Circumstantially Linking Garcia and Santiago to the Crimes       

 Appellant will set forth the evidence showing a circumstantial link of Garcia 

and Santiago to the crimes, starting first with Garcia.  Although the case for 

submitting third-party culpability evidence as to Garcia was stronger, it must be 

remembered that Garcia and Santiago were cousins, who closely associated with 
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one another, and the prosecutor’s theory was that there were two perpetrators. 

 The concept of linking evidence is somewhat nebulous, other than that the 

evidence must be more than “mere motive or opportunity.”  Keeping in mind that 

the evidence need not even show a probability that the third person committed the 

crime, only be capable of raising a reasonable doubt of defendant’s guilt, there was 

a plethora of evidence linking Garcia and Santiago to the crimes, so as to raise a 

reasonable doubt of appellant’s guilt.  

 The following evidence cumulatively established more than a circumstantial 

inculpatory link of Garcia to the crimes and would have raised a reasonable doubt 

of appellant’s guilt. To a lesser extent, but nevertheless sufficiently, the evidence 

established a circumstantial inculpatory link to Santiago.  Although opportunity or 

motive evidence is not alone sufficient, such evidence gives context to the linking 

evidence. 

   1. Santiago’s Statement That Garcia Was with Rebecca “Right Until 
               She Passed” 

Investigator David Eichelt interviewed Santiago numerous times in 

September 2005. (2nd Supp CT 24.)  Appellant’s trial brief states: 

Mr. Santiago said he believed Mr. Garcia was with Ms. Friedli 
the day she died and was supposed to be with her the evening of the 
fire, but that Ms. Friedli told him she did not want him to come.  
Eichelt reported that Mr. Santiago repeatedly told him that 
investigators needed to talk to Javier Garcia, Jr. as “he knew what had 
happened” and the Mr. Garcia was “the key.”  He said Mr. Garcia 
was up there with Ms. Friedli “right up until she passed” and so 
Mr. Garcia would tell them a lot more information.  He said 
repeatedly that Mr. Garcia was more upset than he was.  He said he 
and Mr. Garcia had talked a lot about it. (Emphasis original.) 

 
(2nd Supp CT 26.)  Appellants were never able to examine Santiago regarding the 

statements to the investigator and their basis, which likely was Garcia himself. 

Santiago made other statements supporting his belief that Garcia was with 

Rebecca on the night of the fire, based on Santiago’s unsuccessful phone efforts to 

reach both of them, and Santiago stated he believed Garcia and Rebecca were 
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together, out of cell range. (2nd Supp CT 27-28.)   

Respondent makes untenable claims regarding Santiago’s statement that 

Garcia was with Rebecca “right up until she passed.”  Respondent argues the 

statement is taken out of context, and Santiago did not literally mean Garcia was 

with Rebecca until she died. (R.B., pp. 82, 84.)  However, “right until she passed” 

has no other meaning than “right until she died,” and respondent does not state what 

this phrase could have meant non-literally.  Respondent argues that Santiago also 

stated that Garcia was with Rebecca, but then left because Pape was coming to her 

house to go hiking. (R.B., p. 84.)  In a statement not connected to the “right until 

she passed” statement, Santiago did say that Garcia told him that he had been with 

Rebecca until the evening, that Rebecca told him not to return to her house, because 

her ex-boyfriend Robert would be there soon, and that even after Robert cancelled, 

Rebecca told Garcia not to come back up to her house. (2nd Supp CT 28-29.)4  

However, even this statement is potentially inculpatory that Garcia had been at the 

house at least that day.  The prosecution’s brief did not indicate Garcia told the 

police that he had been at her house that day and that she told him not to return. (9 

CT 1860, 1861.) 

To the extent there is any conflict in Garcia’s statements about his 

whereabouts at the time of Rebecca’s death, the first statement is so incriminating 

of Garcia, that the jury should have been permitted to determine whether Garcia’s 

statements inculpated Garcia and raised a reasonable doubt of appellant’s guilt.  It is 

highly incriminating that Santiago repeatedly stated that Garcia was with Rebecca 

“right until she passed.”  Furthermore, even the second statement is relevant, as 

Garcia stated he was with Rebecca until the evening and Rebecca told him not to 

                                              

     4 Although the evidence before the court at the time it barred the third-party 
culpability evidence is at issue, it is noteworthy that at trial, Garcia never testified 
he went to Rebecca’s house on the day or evening of the crimes, and that Rebecca 
told him not to return.  Garcia testified Rebecca left him for home at about 4:30 or 
5:00 p.m. (7 RT 1142.) 
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return to her home (2 CT 28-29), when Garcia never stated he was at her house, and 

she told him not to return there. 

As related to this information, respondent states the cell phone evidence 

indicated Santiago was at home in Palm Desert most of the day, and Garcia was in 

Cathedral City that night, so Garcia could not have been at the crime scene. (R.B., 

p. 82.)  Even though appellants later lost the motion to exclude the cell phone 

evidence, it was obvious before the denial of their third-party culpability motion, 

that they would challenge the reliability of the cell phone evidence at trial on the 

grounds that an improper analysis was performed based on faulty data, since the 

prosecutor was heavily relying on this evidence. (7 CT 1305-1313; 2nd Supp CT 

98; 9 CT 1971-1978.)  Furthermore, as noted post, Santiago’s phone was reportedly 

off during the time period of the crimes, no different from the phones of appellant 

and Pape.  It was for the jury to determine whether the cell phone evidence in this 

case was reliable, given the defense challenges that the evidence should not be 

believed because of the reconstructive efforts made almost a decade after the 

relevant time and the lack of important data. 

  2.  Garcia’s Actions After the Crime 

Garcia engaged in incidents of very strange behavior after the crime, which 

cumulatively inculpated him and linked him to the crime.  Post-crime behavior from 

which consciousness of guilt may be inferred is relevant to identity. (See, e.g., 

People v. Pride (1992) 3 Cal.4th 195, 246 [included laundering clothes after crime, 

making different statement to the police and jury on key issues; “[o]n balance, the 

jury could believe defendant was attempting to conform his trial testimony to facts 

discovered by detectives after he had spoken to them”].)   

As is true in many circumstantial evidence cases regarding identity, it is not 

just one piece of evidence that is circumstantially inculpatory, but the evidence in 

the aggregate provides the circumstantial incrimination.  That is true of the third-

party culpability evidence proffered here. 

As set forth in appellant’s opening brief, pages 47-49, the evidence showed 
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Garcia had an abnormal interest in the crime, knew crime details not made public, 

fake sobbed over Rebecca’s death, expressed that his footprints might be at the 

scene and got together with Santiago to ensure their stories matched.  Respondent 

does not dispute the defense proffered evidence that after Rebecca’s death, Garcia 

became strange, repeatedly went to the crime scene, took photos of the property and 

showed  a photo of the burned wheelbarrow to friends and that Garcia and Santiago 

got together to ensure their stories matched. (R.B., p. 85.)  Respondent argues this 

just shows that Garcia was upset Rebecca was brutally murdered and burned. (R.B., 

p. 85.)

Setting aside that Garcia and Santiago got together to ensure their stories 

matched, one interpretation of Garcia’s behavior might be that he was upset, but 

this is far from the only reasonable interpretation the jury might draw from his 

strange behavior, and the jury should have been permitted to hear the evidence and 

determine the appropriate inferences.  It is common knowledge that perpetrators of 

crimes often return to the scenes of their crimes.  It is far from normal behavior to 

repeatedly go to the crime scene, take photos and tell friends exactly what happened 

during a crime.   

In addition, Garcia’s description of the crime was highly incriminating and 

linked him to the crime, as only a perpetrator would know the details of the crime. 

As noted in appellant’s opening brief, page 47, a few weeks after the murders, 

Garcia stated detailed information about the crimes, including that Rebecca’s 

parents were shot in the house, and Rebecca was dragged out of the house by her 

hair, shot, placed in a wheelbarrow and set on fire, when she was likely still alive. 

(9 CT 1934.)  As noted by appellant, Garcia claimed his information came from 

police reports, but few reports, if any, had been written by then, as the prosecutor 

told the court, and the reports do not state the information Garcia provided. (9 CT 

1934; 1 RT 245-246, 252.)  Furthermore, the prosecution’s evidence did not refute 

Garcia’s description of the crimes.  When the court asked the prosecutor what was 

false about Garcia’s account, the only detail asserted by the prosecutor was that 
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Rebecca was not alive when she was set on fire, but as Pape’s counsel corrected, 

Garcia only said she was “probably” alive. (1 RT 252.)  In reality, a perpetrator 

might not have known whether she was alive or not in the rapidly unfolding 

incident.   

Respondent argues that because Garcia said he obtained the information 

from reports obtained from his mother, and because Rebecca was not alive when set 

on fire, a circumstantial inference of linkage cannot be drawn. (R.B., p. 83.)  The 

problems with this argument are many.  As counsel noted, the police reports, which 

Garcia said he obtained from his mother, did not contain the details Garcia 

provided, such as that Rebecca was dragged by her hair and then killed, nor was the 

sequence of the killings stated. (1 RT 245-246.)  It is, thus, clear that Garcia did not 

obtain the information from any police reports. (1 RT 252.)  In addition, Garcia’s 

statements were not contrary to the known details of the crime, as stated in 

appellant’s opening brief, pages 47-48, such as that Rebecca was set afire in the 

wheelbarrow, and it is not known whether Rebecca was shot, as Garcia stated.  As 

stated ante, the killer may not have known if Rebecca actually died before her body 

was set on fire. 

Respondent also notes that the trial court found Garcia was speculating about 

how the crimes occurred. (R.B., pp. 83-84.)  The court overstepped its bounds in 

making this assessment, as it was for the jury to infer whether Garcia was 

speculating, or he knew what happened because he participated in the crimes.  As 

stated  in People v. Cudjo (1993) 6 Cal.4th 585, 610 (Cudjo ), quoting Hall, supra, 

41 Cal.3d at p. 834:  “[T]rial courts [must] avoid hasty conclusions that third-party-

culpability evidence is `incredible´; this determination. . . `is properly the province 

of the jury.´[Citation]” In Hall, supra, 41 Cal.3d at p. 834, the court explained that 

“`if the evidence [of a third-party's guilt] is really of no appreciable value no harm 

is done in admitting it; but if the evidence is in truth calculated to cause the jury to 

doubt, the court should not attempt to decide for the jury that this doubt is purely 

speculative and fantastic but should afford the accused every opportunity to create 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993235022&pubNum=0004040&originatingDoc=Ia239a41049cd11e89d46ed79fb792237&refType=RP&fi=co_pp_sp_4040_610&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4040_610
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that doubt.´ [Citation.]”  Had defense counsel been permitted to cross-examine 

Garcia concerning his statements about the crime, the jury could have evaluated his 

responses and demeanor and then, determined whether Garcia knew what happened 

because he participated in the crimes, or he was making things up.   

In trying to counter this evidence, respondent also argues Garcia did not say 

he was present during the murder and how it occurred. (R.B., p. 85.)  Of course, 

Garcia did not admit to participating in the crimes; it is naïve to believe he would 

have explicitly confessed to them. (9 CT 1934.)   

Regarding the action of Garcia and Santiago in getting together to ensure 

their stories matched, respondent argues this was similar to what appellants did, but 

respondent argues this evidence did not link Garcia and Santiago circumstantially to 

the crime, absent other admissible circumstantial evidence linking them to the 

crime. (R.B., p. 85.)  Well, there was such other evidence.  Had either appellant 

made the type of detailed statements Garcia made regarding the crimes, which were 

not publicly known, and engaged in strange post-crime behavior like Garcia’s, the 

court would have admitted the evidence as inculpatory evidence linking them to the 

crimes. 

When Garcia arrived at the crime scene on the morning after the crimes, he 

stated his footprints would be up there, which respondent claims was basically 

meaningless because the officer asked to see Garcia’s shoes and Garcia had recently 

been at the Friedli home. (R.B., p. 84.)  The evidence proffered by the defense was 

that Detective Gary LeClair asked to see Garcia’s shoes, and Garcia “spontaneously 

responded, `Oh, yeah, you’re going to see my footprints up there,” and Garcia 

claimed he had been up in the desert behind Rebecca’s house on Friday, the 15th. 

(2nd Supp CT 13.)  However, according to Beau Nash, Rebecca picked Garcia and 

Nash up that Friday night, and they spent the night with her in her bedroom. (9 CT 

1936.)  Nash denied leaving the house and walking around the property, and 

although Nash said Rebecca and Garcia would go up there alone all the time, Nash 

gave no indication that this occurred late on that Friday night. (9 CT 1936.)  At a 
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minimum, Garcia was trying to make sure he was not viewed as a suspect.5 

In addition, Nash stated that when Garcia and he drove up to the crime scene 

on the morning after the murder, Nash believed Garcia “`fake sobbed´” over 

Rebecca’s death. (9 CT 1937.)  Respondent states it is unclear what it means to 

“fake sob,” or how this links Garcia to the death and argues the evidence just shows 

Garcia was upset over his friend’s death. (R.B., p. 85.)  It is obvious what fake 

sobbing means; it means to pretend to cry vehemently in an insincere display of 

emotion.  The jury should have been left to determine whether Garcia was trying to 

appear far more upset than he was over Rebecca’s death to deflect blame from 

himself. 

As set forth in appellant’s opening brief, page 49, Nicholas Crum stated he 

saw a red gas can, a roll of plastic bags and a small shovel in the trunk of Garcia’s 

car.  Respondent argues the evidence was conflicting as to whose trunk contained 

these items and when they were seen, that it is not unusual to have these items in a 

car, and there was no evidence a shovel was used during the crime. (R.B., p. 84.)  

Crum, however, stated that a few days after the fire, he saw the items in the trunk of 

Garcia’s Dodge Intrepid, which was parked at the apartments where Austin Alba 

and Santiago lived, and that the car was reportedly totaled in Pinyon Pines two 

weeks later. (2nd Supp CT 35.)  In arguing this evidence, counsel had first 

mistakenly said Crum saw the items in Santiago’s truck. (1 RT 245.)  The 

prosecutor then argued the items were seen months after the homicide, and the 

evidence was conflicting regarding whether they were in Garcia’s, Santiago’s or 

Alba’s trunk. (1 RT 251-252.)  Counsel clarified that he had misspoken by saying 

the items were seen in Santiago’s trunk instead of in Garcia’s trunk. (1 RT 255.)  

     5 At trial, Garcia testified that, Rebecca picked Nash and him up at a friend’s 
house between midnight and 3:00 a.m. and took them to her home, where they hung 
out, so Garcia did not have to drive down the mountain drunk or high. (7 RT 1137-
1138, 1173-1174.)  When asked what happened after Rebecca picked them up, 
Garcia replied, “We went back to her home and we fell asleep.” (7 RT 1139.) 
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The prosecutor proffered no evidence that anyone said the items were in Santiago’s 

truck.  Jessica Henry’s anticipated testimony indicated that two or three weeks after 

Rebecca’s death, Alba opened his trunk and appeared to be hiding a shovel, plastic 

gas cans and plastic bags, and when asked about them, Alba became upset and did 

not want to discuss them. (2nd Supp CT 38-39.)  Thus, there was evidence that a 

few days after the crime, Crum saw the items in Garcia’s vehicle, and two or three 

weeks later, Henry saw the items in Alba’s vehicle.   

There was no evidence the items were seen months later, as claimed by the 

prosecutor.  Appellants should have been permitted to introduce Crum’s testimony 

regarding his observations, and the jury would have been able to determine what 

weight and credibility to give his testimony. The gas cans had obvious relevance, 

given that the Friedli residence was set on fire with gasoline, and as pointed out by 

counsel, the shovel was significant because officers had stated that in the area where 

they thought Rebecca had been assaulted, it appeared the earth had been disturbed, 

and some digging might have occurred. (1 RT 253.)6   

There was also evidence that Garcia and Santiago had access to a shotgun in 

Santiago’s residence, and a shotgun was used to kill Hayward. (2nd Supp CT 39, 

40, 41.)  Respondent states this is evidence of possible opportunity and notes that 

the court commented that no forensic testing tied the shotgun to the crime. (R.B., 

pp. 81-82.)  Appellant agrees with respondent insofar as access to the type of 

weapon used in a crime does not directly link a person to the crime, but such access 

is incriminating, nonetheless, with the other evidence regarding Garcia and 

Santiago, and no forensic evidence tied appellants to the guns found in Pape’s 

residence in 2007.   

     6 At trial, the prosecution produced evidence that about 20 yards west from 
where the wheelbarrow tracts ended, there was an opening in the brush and what 
looked like a disturbance in the dirt, which could have been caused by digging or 
from an animal. (7 RT 1255-1256, 1261, 1263-1264; 8 RT 1328, 1372-1373.)   
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All of the evidence circumstantially linking Garcia to the crimes should not 

be viewed in a vacuum, as motive evidence is always highly relevant to culpability 

determinations.  The defense proffered evidence that Garcia was obsessed and 

madly in love with Rebecca and seemed to resent being treated only as a friend, that 

Garcia was unhappy when she started dating Santiago, that Rebecca talked about 

wanting to get away from Garcia at times because he would not leave her alone and 

that Garcia was visibly upset when Rebecca resumed her relationship with Pape at 

one point. (2nd Supp CT 25, 36; 9 CT 1934-1935.)  This motive evidence was 

significant when compared to the lack of evidence appellants had a motive to harm 

Rebecca and provided context for the circumstantial evidence linking Garcia to the 

crimes.  In a murder case, a suspect’s relationship to the victim is often key, and 

here, there was no evidence appellants had a motive to harm Rebecca. 

3. Evidence Regarding Santiago

As set forth in appellant’s opening brief, page 49, the prosecution’s theory

was that there were two perpetrators, and there was sufficient evidence to link 

Santiago to the crimes, particularly given his close connection to Garcia, his cousin.  

As noted ante, Garcia and Santiago got together after the crimes to ensure their 

stories matched.  This is not evidence of mere motive or opportunity, but evidence 

of consciousness of guilt, particularly given that they were not the focus of the 

investigation.  Although suspects, even though innocent, might feel they should go 

over their whereabouts and movements at the time of a crime, Garcia and Santiago 

were not in the same position as appellants.  They were never seriously treated as 

suspects.   

As noted in appellant’s opening brief, page 49, there was evidence Santiago 

and Garcia or one of them was driving up in the Pinyon Pines area about the time of 

the crimes.  Counsel told the court that Garcia told a witness named Brandon 

Kugler-Harrison that Santiago and he were driving around the area of Pinyon Flats 

and Anza at, or near, the time of the crimes, and Santiago’s phone was not on 

during the pendency of the crimes, the very same evidence being used to link 
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appellants to the crime. (1 RT 241.)  The prosecutor argued that he did not see 

evidence that Kugler was told Santiago and Garcia were both driving in the hills 

around the time of the murders, and only Santiago said he was driving in the area, 

and the phone evidence showed Garcia was not near the crime scene, but in 

Cathedral City during the time of the crimes. (1 RT 249.)  Nash, however, told 

investigators that Garcia told him two weeks after the fire that he had been joyriding 

around Pinyon Pines on the night of the fire. (9 CT 1937.) 

Respondent argues that the fact that someone said they were driving in the 

area, even if true, only shows potential opportunity. (R.B., p. 82.)  This evidence at 

least placed Santiago near the crime scene, and there was no such evidence against 

appellants.  No one saw appellants near the crime scene, and the cell phone 

evidence did not place appellants near the crime scene, respondent’s claims 

notwithstanding.  Respondent also states the statement was contradicted and was 

based on hearsay. (R.B., p. 82, fn. 22.)  Contradictions in the evidence should have 

been left to the jury to resolve, and admissions by Garcia or Santiago of being in the 

area at the time of the crimes would have likely met an exception to the hearsay 

rule, but this issue was never addressed because the court precluded all third-party 

culpability evidence. 

As noted in appellant’s opening brief, page 49, Santiago’s cell phone made 

no calls during the time period of the crimes, and there was no cell phone coverage 

in the Pinyon Pines area.  Respondent states that Santiago’s phone only pinged off 

towers near his home during that day, and he told officers that he was home and his 

phone was not charged, which was consistent with his statements. (R.B., p. 82.)  

Similarly, however, appellants’ phones were off, and they made statements that they 

were down on the valley floor, not in Pinyon Pines.   

Santiago also initially hid that he had recently broken up with Rebecca.  

When Santiago first spoke to investigators, he did not reveal the break-up, but only 

after being questioned about this, and he then said it was not a big breakup, and they 

were still talking. (2nd Supp CT 30, 32.)  However, Nash told investigators that 
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Santiago and Rebecca had been arguing for the week before her death. (9 CT 1935.)  

This evidence, when combined with Santiago’s getting together with Garcia to 

make sure their stories matched, suggested consciousness of guilt. 

Again, the evidence relative to Santiago should be viewed in the context that 

he had a motive to harm Rebecca, whereas appellants had no such motive.  The trial 

court acknowledged there was arguably some evidence Santiago may have been 

upset with Rebecca, but the court thought the physical evidence trumped this 

evidence. (1 RT 259-260.)  The close association between Garcia and Santiago and 

Santiago’s own motive against Rebecca give context to the evidence linking 

Santiago to the crime.  The court should have permitted the jury to determine 

whether the evidence regarding Santiago and Garcia raised a reasonable doubt of 

appellant’s guilt, as the evidence was capable of doing so. 

C. The Court’s Ruling Was an Abuse of Discretion Because the Court
Conducted Essentially a Comparative Mini-Trial of the Proffered
Defense Evidence Versus the Prosecution’s Case and Made Evidentiary
Determinations That Should Have Been Left to The Jury

The trial court overly favored the prosecution in assessing the proffered

third-party culpability evidence and viewed the prosecution’s evidence against 

appellants in the light most favorable to the prosecution, but construed the defense 

third-party culpability evidence in the light most unfavorably to appellants and 

unreasonably discounted much of that evidence.  The court’s focus was required to 

be neutral, based on whether the proffered evidence could raise a reasonable doubt 

of appellant’s guilt in the eyes of the jury. (See Hall, supra, 41 Cal.3d at p. 833.) 

As noted in appellant’s open brief, pages 50-51, Holmes v. South Carolina 

(2006) 547 U.S. 319, 328-330 [126 S.Ct. 1727, 164 L.Ed.2d 503] (Holmes), and 

People v. Samaniego (2009) 172 Cal.App.4th 1148, 1174-1176 (Samaniego), 

suggest that a trial court, in evaluating a proffer of third-party culpability evidence, 

may not overly focus on the strength of the prosecution’s case and may not ignore 

defense challenges to that evidence, but must assess whether the third-party 
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evidence is capable of raising a reasonable doubt of the defendant’s guilt.  

Respondent notes that Samaniego, supra, 172 Cal.App.4th at pp. 1174-1176, did not 

decide whether a trial court can consider the strength of the prosecution’s case, but 

stated that as a practical matter, the strength of the prosecution’s case would seem 

relevant to whether the third-party evidence raised a reasonable doubt of the 

defendant’s guilt. (R.B., p. 86.)  Respondent argues that as in Samaniego, the trial 

court in appellant’s case used the correct standard and focused on the lack of 

evidence connecting Garcia or Santiago to the crimes, and correctly considered 

evidence supporting the prosecution’s case. (R.B., pp. 86-87.) 

Appellant agrees that in cases where the prosecution’s case is very strong or 

airtight, and the third-party culpability evidence is extremely weak or negligible, 

that it may be proper for a trial court to find that the defense evidence is not capable 

of raising a reasonable doubt of the defendant’s guilt.  For example, in a case where 

the defendant has confessed to a crime, and the defense does not challenge that 

confession, some very tenuous evidence that a third party may have committed the 

crime will not be capable of raising a reasonable doubt of the defendant’s guilt. 

However, this is not the situation here.  The prosecution’s case was based primarily 

on circumstantial evidence, much of which the defense was challenging as unsound 

or weak, or as leading to different inferences than argued by the prosecution, and 

the submitted third-party culpability evidence was capable of raising a reasonable 

doubt of appellant's guilt. 

The trial court did not use the correct standard of evaluation and focused on 

the prosecution’s evidence, not the defense proffered evidence.  The court’s 

comments that it was not “necessarily” making a determination of appellants’ guilt 

or innocence, but that it had to consider evidence contrary to the defense evidence 

(1 RT 257-259), were belied by the court’s articulated assessments.  The court 

discounted evidence favoring the defense, viewed the prosecution’s evidence as 

favorably as possible and made credibility and evidentiary determinations that 

should have been left to the jury.   
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The court took the position that physical evidence does not lie and stated “it 

appeared Garcia was not near Pinyon Pines at the time of the homicides” and 

concluded he was on the valley floor at that time and that he would not have called 

Rebecca after the homicides had he known she was dead. (1 RT 259-260.)  

However, appellants were disputing the cell phone evidence, and even if Garcia’s 

cell phone was on the valley floor, this does not mean Garcia was.  

Counsel had argued to the court that the cell tower information was 

misleading because law enforcement never obtained the sector information to 

determine the direction from which a phone signal was emanating, that this also 

affected the analysis of Garcia’s phone, that the cell tower information was subject 

to different interpretations and that there was information Rebecca invited Garcia to 

come up to her house, but then told him not to come. (1 RT 255-256.)   

In ruling against appellants, the court also stated that “Santiago’s phone was 

apparently off,” and “it appeared to be substantially in question whether they 

(Santiago and Garcia) were together on the night of the homicides.” (1 RT 260.)  

The court also stated the cell phone evidence showed appellants’ phones were “in a 

location that was close to the area where the murders occurred.” (1 RT 261.)  This 

finding was baseless.  Appellants’ phones were not shown to be anywhere near 

Pinyon Pines at the time of the murders.   

The prosecution’s brief stated that the last phone call made by appellants was 

at 7:13 p.m., when Pape’s cell phone connected with Tower 745, which is on 

Highway 74 at the foot of the hill. (9 CT 1863-1864.)  However, this tower did not 

provide coverage up Highway 74 to Rebecca’s house in Pinyon Pines, and without 

the tower’s sector information, it is unknown whether Pape’s phone even pinged off 

the sector facing south towards the mountain area, rather than north.  Respondent 

repeatedly overstates the cell tower evidence as showing appellants traveled to 

Pinyon Pines.  It does not.  The cell phone evidence did not show appellants’ 

phones were close to where the murders occurred. (1 RT 261.)  

Not only did the court view the cell phone evidence as favorably as possible 
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to the prosecution, the court also did the same regarding the business card.  The 

court stated that appellant’s DNA and fingerprints were on the card, but there was 

no similar physical evidence linking Garcia or Santiago to the crime scene. (1 RT 

261-262.)  Third-party culpability evidence need not be direct physical evidence, 

and the evidence of the business card was far from conclusive that appellant was at 

the crime scene.  The fact that the business card was up in the desert does not mean 

it was dropped there at the time of the crimes, or was dropped there by appellant. 

Rebecca often hiked out towards the hills behind her home. (2nd Supp CT 34.)   As 

set forth more fully post, with regard to prejudice, Rebecca had dated Pape and may 

have obtained the card from him or his mother, and appellant may have touched the 

card at some point long before the murder.  It is not even known whether Rebecca 

was killed way up behind her house, or whether she was killed near her house and 

then put in the wheelbarrow already near her house.

Regarding the gun evidence, the court also drew inferences from the 

evidence favorable to the prosecution and discounted those favorable to the defense. 

The court noted that Santiago’s roommate may have had a shotgun but that the gun 

was never tested to connect it to the homicides. (1 RT 260.)  As noted ante, the gun 

evidence against appellants was never shown to be connected to the homicides. 

Aside from viewing the physical evidence as favorably as possible to the 

prosecution, the court discounted the significance of Garcia’s statements to Megan 

Lowder regarding the crime and found Garcia was just speculating regarding how 

the murders occurred. (2 RT 306-307.)  Again, the court was favoring the 

prosecution’s position.  As stated ante, the significance of Garcia’s statements was 

an issue that should have been left for the jury’s determination.  Instead, the court 

precluded this evidence. (2 RT 306-307.)   

The court also did not consider evidence of Garcia’s strange post-crime 

behavior, discussed ante, which included an obsessive interest in the crime, fake 

sobbing over Rebecca’s death and getting together with Santiago to ensure their 

stories matched, as relevant to consciousness of guilt.  However, at the same time, 
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the court made an evidentiary finding favorable to the prosecution by inferring that 

Garcia would not have tried to call Rebecca after the time of the murders, had 

Garcia committed them (1 RT 260), but again, the court was viewing the evidence 

in the light most favorable to the prosecution.  Garcia, the son of a district 

attorney’s investigator (2nd Supp. CT 24), was not likely unacquainted with 

criminal matters, and someone in his position, might very well try to deflect blame 

by such action.  The fact that Garcia’s phone did not show a call to Rebecca from 

about 6:45 p.m. until about 11:00 p.m. on the night of the homicides was not 

normal, for as counsel argued to the court, Garcia called Rebecca constantly every 

day, all day, according to his phone records. (1 RT 243.)   

In sum, the court credited the prosecution’s evidence by drawing all 

inferences favorable to the prosecution, while discounting the circumstantial 

evidence linking Garcia and Santiago to the crimes.  This was not a valid 

assessment under Hall.  Even viewing the evidence in the light most favorable to 

the prosecution, as the court did, the prosecution’s case contained significant 

ambiguities and weaknesses, such that the excluded evidence would have 

engendered a reasonable doubt that appellants committed the crimes.  As noted in 

Hall, supra, 41 Cal.3d at p. 833, “the third-party evidence need not show 

`substantial proof of a probability´ that the third person committed the act; it need 

only be capable of raising a reasonable doubt of defendant's guilt.”  The court 

abused its discretion by excluding the third-party culpability evidence. 

D. The Exclusion of the Evidence Violated Appellant’s Sixth and Fourteenth
Amendment Rights and Was Prejudicial

Appellant’s opening brief, pages 46, 52, argues that the error violated 

appellant’s Sixth and Fourteenth Amendment rights and thus, requires application 

of the prejudice standard of Chapman v. California (1967) 386 U.S. 18, 24 [87 S.Ct. 

824, 17 L.Ed.2d 705] (Chapman), which requires reversal unless the error was 

harmless beyond a reasonable doubt.  Respondent argues that the standard of 

prejudice of  People v. Watson (1956) 46 Cal.2d 818, 836 (Watson) applies, as there 
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is only an error of state law when the trial court only deprives the defendant of 

“some” evidence concerning the defense theory. (R.B., pp. 88-89.)  Respondent’s 

position is erroneous because appellant was not deprived of just some third-party 

culpability evidence, but of the defense itself.  The essence of appellant’s defense 

was that Pape and he were not the perpetrators, but that others committed the 

crimes, and that the third-party culpability evidence would raise more than a 

reasonable doubt of appellants’ guilt.   

In People v. Cudjo, supra, 6 Cal.4th at pp. 610-614, the California Supreme 

Court held that error in excluding third-party culpability evidence was not a 

constitutional violation and thus, the Watson standard of prejudice applied, and 

under this standard, the Court found the error harmless.  Justice Kennard dissented, 

joined by Justice Mosk, on the basis that the error violated the constitutional right to 

present a defense, which required that the error be shown to be harmless beyond a 

reasonable doubt, and under this standard, the dissent stated the error was 

prejudicial. (Id. at pp. 637-643 (dis. opn. of Kennard, J.).)  It turned out that the 

dissent was correct, as the Ninth Circuit found the error was a violation of the 

defendant’s Sixth Amendment right to present a defense and declared that a writ of 

habeas corpus be issued (Cudjo v. Ayers (9th Cir. 2012) 698 F.3d 752, 744, 762-

770, cert. den. (2013) 569 U.S. 1013 [133 S.Ct. 2735, 186 L.Ed.2d 208].)   

In addition, Scrimo v. Lee (2nd Cir. 2019) 35 F.3d 103, 113, which was 

decided after appellant filed his opening brief, held that the federal “Constitution 

protects a criminal defendant’s right to present evidence in his defense, including 

evidence tending to establish third-party culpability.”  An error in excluding third-

party culpability evidence is not harmless where “the excluded evidence would 

have introduced reasonable doubt.” (Id. at p. 115.)  Thus, the Sixth and Fourteenth 

Amendments protect a defendant’s right to present third-party culpability evidence 

to raise a reasonable doubt of his or her guilt.   

The trial court’s error in excluding the evidence error was prejudicial for the 

reasons set forth more fully in appellant’s opening brief, pages 53-55, which include 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029829726&pubNum=0000780&originatingDoc=I5cafb9b0630411e9a6438b9dc1ba0379&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
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the extremely and unusually long jury deliberations (approximately eight full days 

over nine days), the many requests for readback of testimony, including the 

testimony of Garcia, the prosecutor’s lack of any cogent theory of motive for 

appellants to kill Rebecca, or indication of what triggered her murder, and the 

weaknesses of the prosecution’s evidence against appellants. 

Respondent argues that the lengthy deliberations are insignificant because 

the trial was long and the many requests for readback show the jury was apparently 

being conscientious. (R.B., p. 90.)  Had this been as strong a case as respondent 

claims, even a very conscientious jury would not have taken so long to decide the 

case.  The deliberations took so long because the prosecution’s circumstantial 

evidence contained significant weaknesses and ambiguities, which would have 

troubled any jury, and had the jury heard the third-party culpability evidence, it is 

highly likely the jury would have harbored a reasonable doubt of appellants’ guilt. 

Respondent claims the evidence against appellants was strong. (R.B., p. 89.)  

It was not.  

It is ironic that respondent points to evidence that Rebecca had recently 

reconnected with Pape and that there was talk of going on a hike on the night of the 

murder, which Pape said had been cancelled, and that Pape and appellant stated 

they were together the entire evening (R.B., p. 60.), when the trial court kept out 

defense evidence, which inter alia, showed that Garcia was constantly with Rebecca 

and obsessed over her and upset that she had rejected him, made statements he was 

near Pinyon Pines on the night of the murder, behaved in an abnormal manner after 

the murders, fake sobbed over her death, repeatedly went back to the scene, took 

photos of the scene and described the murders in detail, and that Sanchez stated 

Garcia was with her until she passed. 

The prosecutor speculated that Rebecca was killed in the desert behind her 

house during a violent struggle. (14 RT 2970.)  Respondent continues this 

speculation and argues that the business card put appellant at the crime scene 

because the card was unsoiled and in the dirt near a disturbance, which leads to an 
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inference appellant dropped the card while engaged in a struggle with Rebecca near 

the disturbed dirt. (R.B., pp. 60, 89.)  There are multiple problems with this 

analysis, which is nothing but a guess.  It is not known that there was a violent 

struggle that led to Rebecca’s death and that the struggle occurred in the desert 

behind her house.  Detective LeClair admitted it was unknown what activity caused 

the disturbed area in the dirt, and this might have been caused by digging or an 

animal. (8 RT 1328.)  Rebecca’s cause of death was never determined.  Garcia 

made post-crime statements that Rebecca was shot after running out of her house, 

and she then, was placed in the wheelbarrow and set on fire. (9 CT 1934.)  Nothing 

dispelled that Rebecca was shot near the house.  In fact, on September 19, 2006, 

law enforcement found an expended shell casing by the wheelbarrow, and although 

the casing was submitted to the DOJ, no evidence was presented regarding this 

casing. (7 RT 1272; 8 RT 1392.)   

Marie Widemann’s business card does not place appellant in the dirt area.  

The evidence only places the business card there, an easily transportable item.  

Assuming the validity of the forensic evidence on the card, it is unknown where and 

when appellant may have touched the card.  Pape’s mother had worked with 

Widemann, and appellant and Pape were best friends.  Appellant may have touched 

the card at Pape’s house, and Rebecca may have obtained the card on some date 

before the murder. (6 RT 945-948, 951; 9 RT 1553.)  There was a mixture of at 

least two contributors to the DNA on the card and possibly more. (9 RT 1517.) 

It is unknown when the card was dropped, as discussed further post, 

including that Rebecca was known frequently to walk up in the desert behind her 

home.  Although the card did not appear to be soiled, all LeClair could say was that 

the card would not have been there as long as a week, and the evidence showed the 

DNA on the card was degraded and not pristine, which can occur due to 

environmental factors, such as sunlight, chemical insult or just the passage of time. 

(9 RT 1588, 1606-1607.)  Thus, no one can say with any degree of specificity why, 

how, and when the card was dropped in the location where it was found.  
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 Additionally, the jury acquitted appellant of murdering Rebecca, which the 

jury would not have done had it thought appellant had been engaged in a struggle 

with Rebecca that led to her death.   

Recognizing the speculative nature of the business card evidence, respondent 

argues appellant unreasonably discounts the cell phone evidence. (R.B., p. 90.)  The 

cell phone evidence does not show what respondent claims, that is, that appellants 

were “on the road driving to the Friedlis’ home.” (R.B., p. 59.)  The cell phone 

evidence never put appellants above the floor of the Coachella Valley, and it is just 

as likely they were traveling north at the time of their last cell phone connections.   

The relevant phone connections are that at 7:09 and 7:10 p.m., appellant’s 

phone hit off Tower 523, which is near Interstate 10, and that at 7:13 p.m., Pape’s 

phone hit off Tower 745, which is on Highway 74 at the base of the mountainous 

area and the closest Verizon tower to the crime scene. (9 RT 1653, 1658-1659, 

1660.)7  The prosecution took the position that the connection to Tower 745 showed 

appellants were driving towards the Friedli residence.  This analysis is seriously 

flawed.  Tower 745’s coverage extends far north on the valley floor and does not 

cover up Highway 74 to the Friedli residence. (See People’ 275;8 9 RT 1659-1660.)  

It is completely unknown whether at 7:10 to 7:13 p.m., appellants were north 

of Tower 523, driving home, or near Tower 745.  Appellants could not have driven 

between the two towers in three minutes, because these two towers are 

approximately 6.6 to 7 miles apart by direct line of sight, not even considering the 

longer actual driving time. (9 RT 1726.)   

The prosecutor used a hypothetical question to have Kevin Boles testify that 

appellants were moving up in elevation, because appellant’s phone established a 

     7 Although respondent’s brief, page 52, correctly indicates the last connected call 
from appellants’ phones was when Pape’s phone pinged off Tower 745 at 7:13 p.m., 
respondent’s brief, page 88, incorrectly states this call occurred at 7:45 p.m.  
     8 Respondent has requested transmission of various exhibits to the Court, 
including People’s 275. 
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line of sight with Tower 523. (9 RT 1664-1665.)  However, Boles admitted on 

cross-examination, that he could not tell from what side of Tower 523, the phone 

hit, as there was no sector information. (9 RT 1677.)  Boles also testified that when 

Pape’s phone pinged off Tower 745, his phone could have been directed there by 

line of sight. (9 RT 1710.)  Line of sight works in both directions, so Boles admitted 

he did not really know whether Pape was near Tower 525, but his phone pinged off 

Tower 745, or whether appellant was near Tower 745, but his phone pinged off 

Tower 523. (9 RT 1710.)  On redirect examination, the prosecutor tried to shore up 

this evidence, and Boles testified that if the two people were in the same car, for one 

phone to hit Tower 745 at 7:13 and the other phone to hit Tower 523 at 7:10, there 

had to be some rise in elevation either by the phone or the tower, and the area was 

relatively flat in the area of Tower 523. (9 RT 1721-1722.)  However, Boles was 

looking at terrain a decade after the crimes, and although a cell phone usually 

connects to the closest tower, many factors determine why a phone chooses a tower 

farther away, including an obstruction blocking the signal. (9 RT 1621, 1673, 1692.)   

Respondent argues that the cell phone evidence was consistent with 

appellants driving to Pinyon Pines. (R.B., p. 90.)  The problem with this argument is 

that the evidence was also consistent with their driving north, far from the crime 

scene, particularly since no sector information was available, and appellant’s phone 

pinged off Tower 523. (9 RT 1629.)  The sector information is what identifies what 

side of the tower the phone was at when it made the call; otherwise, there is no 

directional information. (9 RT 1629-1630.) 

The testimony of Greg Guillette, an analyst with Gladiator Forensics, also 

showed there was no way of concluding that appellants were on Highway 74 driving 

towards the Friedli residence. (10 RT 1794.)  Guillette testified that without sector 

information, it is not possible to tell from which direction a connection to a tower 

was made. (10 RT 1827.)  He testified that most of the cell coverage for Tower 523 

is around that tower, but there is some coverage up Highway 74, and it 
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is “possible” for Tower 523 to cover an area of Highway 74. (10 RT 1830, 1832.)  

However, he admitted that without the sector information, it was unknown where 

appellant’s phone was when it pinged off Tower 523. (10 RT 1833.)  Guillette 

testified that he “can only say it’s possible” that appellant was on Highway 74 

above Highway 111. (10 RT 1834.)  Thus, all he could say was that it was 

theoretically possible that someone could be up Highway 74 and ping off Tower 

523. (10 RT 1875.)

The bottom line of the cell phone evidence is that it did not place appellants 

above the Coachella Valley at the time of the crimes.   

In terms of any motive evidence, the prosecutor argued that Vickie Friedli 

and Jon Hayward were killed to prevent them from identifying the killers.  The 

problem is that the sequence of the homicides is unknown, and the prosecution 

presented no cogent reason for appellants to have killed Rebecca, even assuming 

she was the first victim. 

Respondent also argues appellants had “plenty of time” to set Rebecca’s 

body on fire and get back to appellant’s residence in Cathedral City by 10:23 p.m., 

the time when Pape called to check his voice messages.9 (R.B., p. 34.)  The 

evidence does not show there would have been plenty of time--at most, only an 

unlikely, theoretical possibility.  Respondent’s analysis requires knowledge of two 

factors: when Rebecca’s body was set on fire; and the time required to drive from 

the scene to appellant’s house in 2006.  The prosecution’s evidence suggested that 

the body was set on fire at 9:45 to 10:00 p.m., and it would have taken roughly 38 

to 45 minutes to reach appellant’s residence.   

Elayne Pope, a forensic scientist, testified Rebecca’s body would have 

burned at least 20 minutes and up to 30 minutes before being extinguished. (6 RT 

     9 At 10:23 p.m., Pape checked his voicemail; his phone hit off Tower 88 in 
Cathedral City near James Workman School and appellant’s residence. (9 RT 1651, 
1661-1662; 12 RT 1841.)  
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956-957, 976-977.)  Pope’s report states the time period was no shorter than 15 

minutes and no longer than 30 minutes. (6 RT 985.)  Fire captain Jeff Williams 

arrived at the scene at 10:12 p.m. (3 RT 487, 495-496, 518.)  When Williams was 

asked what time it took from his arrival to when water was put on the burning body 

in the wheelbarrow, he said “approximately less than five minutes.” (3 RT 509.) 

This means the fire was extinguished sometime before 10:17 p.m.  Assuming 

putting out the fire took only three minutes from Williams’s arrival time, the fire 

would have been put out at 10:15 p.m.  Pope testified that if the fire was 

extinguished at 10:15 p.m., 20 minutes before that would be 9:55 p.m., and 30 

minutes before would be 9:45 p.m. (6 RT 986.)  But as noted, Pope’s report also 

referred to 15 minutes, and 15 minutes before would be 10:00 p.m.  This suggests 

Rebecca’s body was set on fire between 9:45 and 10:00 p.m.  It is extremely 

unlikely anyone could have reached appellant’s residence by 10:23 p.m.

Respondent states the wheelbarrow fire was set close in time to when the fire 

was reported, and the fire was first reported at 9:40 p.m. (3 RT 488). (R.B., p. 34.) 

This is not known, as neighbors were likely seeing smoke from the fire to the house.  

In addition, as Williams approached the scene, he encountered a pickup truck 

driving towards him, and the truck sped up and forced Williams to the side of the 

road. (3 RT 496-499.)  If this truck was being driven by a perpetrator, the truck 

would have just left the scene, closer to Williams’s arrival time of 10:12 p.m.  

Taking Pope’s testimony, which indicated the fire had been set on Rebecca’s 

body from 9:45 to 10:00 p.m., this must be compared to the time it would have taken 

in 2006 to drive at night from the Friedli residence to appellant’s residence.  

Respondent misstates the travel time as being approximately 29 minutes. (R.B., p. 

34.)  Investigator Ryan Bodmer testified that his drive test took 29 minutes to reach 

Date Palm and Highway 111. (11 RT 2192-2193, 2195, 2204-2205.)  This is far from 

appellant’s home.  Separate drive tests, performed in 2018 by Bodmer and 

Investigator Lester Harvey showed that starting at 9:40 p.m., it took Bodmer 37 

minutes, 39 seconds, to reach appellant’s residence, and Harvey finished in 38 
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minutes, 15 seconds. (11 RT 2170, 2185-2189, 2191, 2197-2198.)  

Although these 2018 drive tests indicated it took about 38 minutes to travel 

to appellant’s residence, this was 12 years after the crime, and the drive time could 

have been much longer.  Bodmer testified he exceeded the speed limit at times by 

over 20 miles per hour and passed other vehicles. (11 RT 2196-2197, 2202-2204, 

2206-2207.)  In addition, the time to drive is affected by many factors, including 

traffic and changes in speed limits and timing at stoplights over the years. (11 RT 

2218-2119.)   

Furthermore, when the defense called Harvey as a witness, he testified that in 

2016, he did multiple drive tests from the crime scene to the Date Palm cell tower 

coverage area, and this took between 33 and 45 minutes, and only occasionally did 

he continue from the desert floor into Cathedral City. (14 RT 2712, 2714-2715.)10   

Thus, there is no way of concluding with any precision that on the night of 

the crimes, anyone could have traveled from the crime scene after setting the body 

on fire and reached appellant’s residence by 10:23 p.m.  Respondent is just 

speculating based on a remote possibility. 

Respondent next argues, “That there was no more evidence tying appellants 

to the scene was because the fire appellants set torched any evidence close to the 

house.” (R.B., p. 90.)  This circular argument assumes appellants’ guilt and 

implicitly recognizes the scant evidence tying appellants to the scene.  And the issue 

as to prejudice is whether the exclusion of the third-party culpability evidence 

prejudiced the verdicts against appellants.   

Respondent goes on to say that the business card was critical evidence that 

connected appellant to the murder, because appellant denied ever being at the 

house, and the card was not soiled, which indicates it had not been there long. 

(R.B., p. 90.)  The evidence regarding the condition of the business card came from 

     10 The Date Palm cell tower (Tower 705) is on the valley floor in Date Palm near 
the intersection of Highway 74 and Highway 111. (9 RT 1658.)  This is far from 
appellant’s residence. 
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LeClair.  He testified the card was crumpled on each end. (8 RT 1329.)  He testified 

he would have expected the card to be dirty if it had been sitting out in the desert for 

a period of time, but he did not know when the card got to that location, or how it 

got there. (8 RT 1329, 1404-1405.)  LeClair testified the card could have been there 

the day before, but he did not think it was there for as long as a week, or it would 

have appeared weathered, but he could not say how long the card was there. (8 RT 

1405.)  The upshot of LeClair’s testimony was that the card could have been 

dropped days before the crimes. 

Furthermore, the business card was not right at the end of the wheelbarrow 

trail, but some 20 yards (60 feet) to the side in what looked like a disturbance in the 

dirt. (7 RT 1255-1256, 1261, 1263-1264.)  Respondent at times inaccurately makes 

it seem that the card was adjacent to the end of the wheelbarrow tracks.  Respondent 

states the card was found “in an area that showed a direct trail from the 

wheelbarrow in which Rebecca’s body was found burning.” (R.B., p. 19.)  

Respondent later refers to the card as being found near the ground disturbance at the 

end of the wheelbarrow tracks. (R.B., p. 30.)  The ground disturbance was some 20 

yards to the side of the end of the tracks, and it was unknown what caused the 

disturbance and when it occurred. (8 RT 1328.)  Moreover, the police department 

noted it could not be determined when the wheelbarrow tracks were even made. (4 

RT 700-701.) 

In many ways, respondent’s brief slants the evidence.  For example, 

respondent’s brief, page 34, notes that Pape told Garcia that Rebecca said she had 

invited a Marine to go hiking with them to make him jealous, so he cancelled the 

hike. (7 RT 1150-1151, 1215.)  Then, respondent’s brief, pages 34-35, states that 

Garcia did not know Rebecca to be dating any Marines, and Jessica Friedli 

(Jessica), Rebecca’s sister, testified that Rebecca did not date or hang out with 

Marines, and that she did not introduce Rebecca to Marines.  Respondent is trying 

to make it seem that Pape’s statement that Rebecca said she had invited a Marine 

was fabricated.  However, Jessica, who was in the Marines, admitted on cross-
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examination that she told a detective that Rebecca was dating a Marine for a while 

and would go up to Twentynine Palms, but Jessica did not think they had spoken for 

a while. (9 RT 1766-1767.)  However, Jessica had been out of the country for about 

six months before September 17, 2006. (9 RT 1759.)  It was clear that she did not 

know whether Rebecca would have invited a Marine to go hiking with her on the 

night of the crimes.   

Respondent argues that Pape showed consciousness of guilt by lying to the 

police in stating he had not talked to Rebecca in a month or two, except for the 

previous Saturday. (R.B., p. 61.)  Phone records show communication between 

Pape and Rebecca on September 14, 15, and 16. (9 RT 1638-1645.)  Saturday, 

September 16, is when Rebecca phoned Pape, asked if she could stop by, and then, 

went to appellant’s house to speak to appellants, according to Pape’s and appellant’s 

police statements. (Supp CT 42-43, 48, 87-89, 97.)  It is unlikely a jury would find 

that Pape’s not mentioning the prior two days’ phone contact with Rebecca was 

intentional and indicative of consciousness of guilt, as Pape was an 18-year-old 

youth, who was likely speaking generally and not thinking the contact on Thursday 

and Friday was important. 

Respondent cites Birnbaum's trial testimony that in the summer of 2006, he 

went out shooting with appellants, and Pape brought a Glock handgun, and there 

was a shotgun present. (R.B., p. 61.)  The evidence suggested that by the time of 

trial, Birnbaum did not really know whether this occurred in 2006 or 2007.  

Birnbaum was first interviewed in 2007, by LeClair, and when LeClair asked him 

whether he recalled seeing appellants with any weapons, Birnbaum stated he had 

seen Pape with a shotgun, but Birnbaum did not mention a Glock, which Birnbaum 

testified he would have done had this been the case. (12 RT 2367, 2370-2374.)  

Birnbaum was interviewed again in 2016 on two consecutive days by Bodmer, and 

for the first time, Birnbaum stated that Pape brought a Glock handgun when 

Birnbaum first went shooting with them, which was in 2006. (12 RT 2362-2363.)  

However, Bodmer testified that Birnbaum’s memory was fuzzy about specifics, 
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including dates, and that Birnbaum initially stated he probably went shooting with 

them around 2007, and Birnbaum did not mention shooting Glocks, but that 

ultimately, Birnbaum said he was out shooting with them, and he thought there was 

a Glock handgun that originated from Pape. (14 RT 2748, 2749-2753, 2758, 2760-

2761, 2763-2765, 2767.)   Birnbaum’s 2016 statements were made ten years after 

the crimes, and it is hard to believe these statements were more accurate than his 

2007 statement.  Birnbaum testified his memory would have been clearer in 2007. 

(12 RT 2371.)  In addition, whether or not Birnbaum could accurately say whether 

he saw Pape with a Glock in 2006 before the murders, or in 2007, there was no 

ballistics evidence that connected Pape to the crimes. 

Respondent also argues Pape knew there was a body in the wheelbarrow 

before the information was public and before Garcia learned the information. (R.B., 

p. 61.)  However, it is likely Garcia knew this information and told Pape before

Pape’s interview.  Pape was interviewed the day after the crimes on September 18,

at 5:14 p.m. (8 RT 1463; Supp CT 35.)  In his interview, Pape stated that Garcia had

called him multiple times, telling him more information as Garcia obtained it, and

Garcia stated that three people were found, the sex of two was unrecognizable, that

the one found in a wheelbarrow was a female about 20 years old, and the whole

house was destroyed, that Rebecca’s father had been unable to identify the bodies,

and the last thing Pape heard was that they loaded up the bodies in bags and took

them out. (Supp CT 64-65.)  It is hard to believe that by the time of Pape’s

interview, Garcia would not have known about the wheelbarrow and told Pape

about it.  Garcia went to the crime scene on the morning of September 18, after

speaking to his father, an investigator with the District Attorney’s Office, and asked

him if he knew anything about the fire. (7 RT 1153, 1193-1194.)  At 12:37 p.m.,

Garcia was interviewed by LeClair at the scene. (7 RT 1155-1156.)  Garcia stayed

at the scene for an hour or two. (7 RT 1156.)  Witnesses at the scene knew about the

wheelbarrow.  Timothy Summerlee and his wife had gone to the scene, and

Summerlee saw the wheelbarrow, which contained a body on fire. (2 RT 394, 397.)
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Multiple responders were all over the scene.  Garcia testified he spoke to Pape 

while driving down the hill, but did not tell him about the wheelbarrow because he 

did not know about it. (7 RT 1157.)  Garcia called Pape several times, including 

after he left the scene at 2:51 p.m. (7 RT 1149, 1151, 1154.)  Garcia testified that 

before 5:00 or 6:00 p.m., he spoke to Pape several times, each sharing what they 

knew. (7 RT 1200.)  According to Garcia, his father stated it appeared to be a triple 

homicide and a house had burned down, but not the details. (7 RT 1158-1159.)  It 

strains credulity to believe Garcia did not know about the wheelbarrow until after 

Pape’s interview.  A burning body in a wheelbarrow is so extraordinary, that many 

people would have talked about this before the interview. 

Respondent’s brief overstates the strength of the prosecution’s case.  

Respondent has slanted the facts and barely mentioned evidence favorable to 

appellant.  Respondent relies on appellant’s DNA on the business card, although the 

card was not shown to be related to the crimes, while at the same time ignoring the 

absence of appellants' DNA at the crime scene from areas where it would likely 

have been, had appellants committed the crimes under the prosecution’s theory of 

the incident.  No male DNA was detected on the right wheelbarrow handle, and 

appellants were excluded as the source of DNA on the left handle. (10 CT 2158.)  

Appellants were also excluded as the source of DNA on Rebecca’s right shoe.  On 

her right sock, DNA from a minimum of three males was obtained, and appellants 

were excluded as a source of this DNA. (10 CT 2158.)  There were no trace 

evidence, fingerprints or DNA connecting appellant to the cars at the Friedli 

residence, the gas cans, the wheelbarrow or on lighter fluid and long matches in the 

backyard. (8 RT 1305-1307, 1310.)      

Respondent also ignores that as Williams, the first responder to the crime 

scene, was driving close to the scene, he encountered a small red truck speeding 

from the direction of the crime scene, and the truck failed to respond to sirens to 

yield the right away, but sped up and forced Williams’s fire engine to move over. (3 

RT 496-499, 521.)  This truck was never connected to anyone associated with 
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appellants. 

Respondent further argues that Garcia’s placing calls to Rebecca after she 

was dead and driving to her house were inconsistent with his having killed her. 

(R.B., p. 89.)  This is one interpretation, but as noted ante, Garcia was the son of an 

investigator with the District Attorney’s Office and might have been taking actions 

to make himself appear innocent, and perpetrators often return to their crime scenes.  

In terms of Witt’s incrimination of appellant, respondent states that even if 

Witt had credibility problems, nothing showed he was biased or made the 

information up, and that this evidence was only one item connecting appellant to the 

crimes. (R.B., p. 91.)  Respondent is mistaken on both points.  Witt had a motive to 

curry favor with the police.  He had been arrested for having a handgun two months 

before he made his 2016 statements. (14 RT 2655-2657.)  There was significant 

evidence impeaching his general credibility due to his crimes and acts of moral 

turpitude, which included a conviction of impersonating a police officer. (13 RT 

2607-2608.)  To the extent there was not a firm showing of motive for Witt to 

fabricate, the court incorrectly excluded evidence of Witt’s likely motive to obtain a 

reward for breaking the case open. (See argument VII.)  The jury should have 

rejected Witt’s testimony that appellant stated they had torched the place, because in 

2011, he never mentioned this statement, and he told the police that he had told 

them everything he knew. (Supp CT 1238-129.)  However, given there were no 

other purported admissions by either defendant of guilt, the jury may have relied on 

his testimony.  He provided the only direct evidence of guilt. 

The evidence against appellants was weak and ambiguous, but due to the trial 

court’s erroneous exclusion of third-party culpability evidence, no one else stood 

before the jury as a possible perpetrator in the murder of three people.     

The exclusion of the third-party culpability evidence was prejudicial, 

whether the Chapman or Watson prejudice standard is used to assess the error. 
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VII. THE COURT PREJUDICIALLY ERRED, IN VIOLATION OF
APPELLANT’S SIXTH AND FOURTEENTH AMENDMENT RIGHTS,
BY EXCLUDING EVIDENCE THAT JEREMY WITT MADE
STATEMENTS THAT HE HAD BROKEN THE CASE WIDE OPEN
AND SHOWING HIS KNOWLEDGE THAT THERE WAS A LARGE
REWARD

Appellant’s opening brief, argument II, pages 56-67, argues that the trial court 

prejudicially erred by excluding evidence that Witt told James Carter that Witt had 

broken the case wide open and that Witt knew of, or expected, a large monetary reward. 

The court excluded the evidence as hearsay, but the statements were not hearsay, as 

they were not being offered for the truth of the matter, but to show Witt’s bias and 

attitudes. The court also erred by excluding the evidence under Evidence Code 

section 352. 

Respondent first claims that the evidence Witt made statements that he broke the 

case wide open was irrelevant as to whether appellants committed the crimes and did not 

show Witt was not credible or biased. (R.B., p. 94.)  The court never excluded the 

evidence on the basis of irrelevance, and the evidence was clearly relevant to Witt’s 

motive in inculpating appellant, when combined with the evidence that Witt knew of, or 

expected, a large monetary reward.  The prosecutor told the jury in his opening 

statements that in 2016, when Witt told law enforcement about appellant’s statement, 

“Something went wrong and we torched the fucking place,” that Witt did not want 

anything in return, had nothing to gain by testifying and had never asked for anything 

and would receive nothing for his testimony. (4 Aug RT 685-686.)  In other words, 

the prosecutor was telling the jury that Witt was just a helpful citizen informant, 

when there was evidence Witt had an interest in a reward for inculpating appellant. 

The circumstances of Witt’s claim that appellant made the statement about 

torching the place was very suspicious, as Witt did not state in his 2011 anonymous 

phone call to the police anything about this purported statement, and Witt stated in 

2011, that he was providing all the information he had. (11 RT 2096-2097, 2144-

2145; Supp CT 129.)   
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As set forth in appellant’s opening brief, page 63, evidence of a witness’s 

bias, interest or motive, including whether a witness expects any benefit or financial 

reward for helping convict a defendant, is relevant to the witness’s credibility, as is 

the witness’s attitude towards the case.  Here, the defense was unable to cross-

examine Witt at the preliminary hearing about his interest in a large monetary reward 

because it was only afterward that Witt made statements to Carter indicating interest 

in the reward. (10 RT 1972, 2049-2050, 2059-2060.) 

Respondent argues that the evidence regarding Witt’s interest in a large reward 

was hearsay. (R.B., pp. 94-95.)  Respondent’s position is erroneous.  Witt’s statements 

to Carter that he broke the case wide open and that there was a large monetary reward 

were not offered to prove the truth of the matter stated, but to show Witt’s motive and 

attitude towards the case.  Even if Witt’s statements to Carter could be construed as 

hearsay, Witt’s statements met the hearsay exception for inconsistent statements. (See 

Evid. Code, § 1235.)  As stated in appellant’s opening brief, page 59, in Witt’s text 

messages, wherein he impersonated Carter, Witt denied he had ever mentioned anything 

about money, which was inconsistent with Carter’s account, as set forth post.  Witt’s 

statements to Carter also met the hearsay exception for evidence of a declarant’s then 

existing state of mind, as the evidence was offered to prove Witt’s state of mind or 

conduct at a relevant time. (See Evid. Code, § 1250.)   

The trial court correctly recognized that Sam Gayer’s testimony would 

impeach Carter’s initial testimony regarding Witt’s statements, but the court 

incorrectly saw no impeachment of Witt. (10 RT 2050-2051.)  Not only was there 

no hearsay problem with Witt’s statements to Carter, but there was no hearsay 

problem with Carter’s statements to Gayer, as the two men had different accounts of 

their conversation regarding Witt’s statements. (See appellant’s opening brief, pp. 

57-58.)  At the hearing under Evidence Code section 402, Carter’s testimony 

included that Witt said that he was a witness in the instant case and had basically busted 

the case open, that he was worried there was a reward and somebody was trying to come 

after him and that the reward was either $50,000 or $100,000. (10 RT 2008-2009, 2018.)
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Carter testified that it was only after Gayer said that Witt was after a reward, that Carter 

indicated he had had a discussion with Witt about a reward and that Witt may have said 

he was getting a reward or mentioned it. (10 RT 2010, 2016, 2021.)   

Gayer testified as follows at the 402 hearing.  Carter told him that he lived next 

to Witt and that Witt told him that the FBI had offered him $100,000 to testify, and that 

Carter, not Gayer, brought up the subject of money or a reward. (10 RT 2027-2028.)  

The accounts of Gayer and Carter were inconsistent in that Carter was basically saying 

that Witt indicated he was not interested in a reward and that Gayer led Carter to say 

Witt mentioned as reward.  All of this was contrary to Witt’s text message, wherein 

while impersonating Carter, Witt claimed he never mentioned money.  He clearly did 

based on the accounts of Carter and Gayer. 

Thus, the court erred by excluding the evidence as hearsay. 

Respondent further argues that the court properly excluded the evidence as being 

more prejudicial than probative. (R.B., pp. 96-97.)  Contrary to respondent’s claim, the 

excluded evidence had significant probative value to impeach Witt, the only witness in 

the case to claim either appellant admitted committing the crimes.  The excluded 

evidence was highly relevant to show the likely reason that Witt claimed in 2016, that 

appellant made the purported statement about torching the place in 2007, when in 2011, 

Witt did not report the statement and told law enforcement that he had told them 

everything he knew.  Because of the excluded evidence, the jury never learned that Witt 

knew there was a large reward and viewed himself as having solved the case. 

Respondent claims the excluded evidence would have been greatly 

prejudicial because Carter and Gayer would have had to testify regarding their 

conversation about Witt’s statements. (R.B., p. 96.)  However, Carter was going to 

testify anyway, because the court was permitting Carter and Merek Kasprzyk to 

testify about Witt’s impersonation of Carter, and Carter’s additional testimony and 

that of Gayer, which was very short at the 402 hearing, would have taken little 

additional time.  At the 402 hearing, the testimonies of Carter, Gayer and Kasprzyk 

took only 38 pages of transcript, and much of this testimony concerned Witt’s 
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impersonation of Carter. (10 RT 2006-2025, 2027-2032, 2034-2045.)  Gayer’s 

testimony regarding his conversation with Carter spanned only six pages. (10 RT 

2027-2032.)  It would also have taken little time to introduce Witt’s texts while he 

was impersonating Carter, where Witt denied saying anything about money. (See 

Court’s Exhibit 8.) 

Evidence Code section 352 refers to evidence necessitating “undue 

consumption of time.”  Appellants were on trial for a triple murder, exposing them 

to life imprisonment without parole, and the excluded evidence would not have 

unduly consumed time, given the otherwise extensive case, and the little time it 

would have taken to put on the excluded evidence. 

Respondent also mistakenly claims the evidence would have had little 

bearing on Witt’s credibility, but only regarding the discrepancy between Carter’s 

and Gayer’s testimonies. (R.B., p. 96.)  The jury would have readily understood that 

at the heart of the discrepancy was a determination of what Witt had, in fact, told 

Carter.  Additionally, respondent refers only to Carter’s expected testimony that 

Witt was just worried that there was a reward and that someone was trying to come 

after him. (R.B., p. 96.)  However, Carter admitted on cross-examination that he did 

tell Gayer that Witt said something about maybe getting a reward. (10 RT 2010.) 

Respondent also argues that Witt was not likely seeking a reward because 

law enforcement had to track him down in 2016, and Witt told Carter that he did not 

expect a reward and was worried a reward would be detrimental. (R.B., p. 97.)  As 

noted ante, Carter admitted he told Gayer that Witt said something about maybe 

getting a reward. (10 RT 2010.)  The fact that law enforcement tracked Witt down 

does not mean that when contacted, Witt did not believe that if he inculpated 

appellant, he would obtain a large reward.  Respondent also states there was a 

reward stated on a billboard, so counsel could have argued Witt was biased because 

he wanted a reward. (R.B., p. 97.)  This would have been speculation, absent the 

excluded evidence that Witt, in fact, talked about receiving a reward. 

Respondent contends Witt’s testimony implicating appellant was not the 
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most damaging evidence, but that the most damaging evidence was “scientific 

evidence placing Smith at the scene of the crime, at the end of the wheelbarrow 

tracks.” (R.B., p. 97.)  The business card, as discussed in argument VI, ante, only 

showed that at some point appellant touched the card, not that appellant was in the 

desert behind the Friedli residence at the time of the crimes.  In contrast, Witt’s 

claim that appellant said they torched the place was an admission of guilt, if 

credited by the jury.  Witt’s testimony was very damaging to appellant.  

Appellant agrees with respondent that other impeachment evidence against 

Witt was introduced.  (R.B., p. 97.)  However, this other evidence was of moral 

turpitude, usable as bearing on Witt’s general creditability, but not directly related 

to anything Witt said.  The evidence regarding Witt’s statements of breaking the 

case wide open and a monetary reward was impeachment evidence of a far more 

damaging ilk, going to Witt’s motive to implicate appellant and explaining why 

Witt never said anything until 2016 about appellant’s purported statement in 2007 

that they had torched the place.  The excluded impeachment evidence was not 

cumulative of any other impeachment evidence.   

In the final analysis, if the jury believed Witt’s testimony regarding 

appellant’s purported admission to him, which the jury was far more likely to do if 

the jury concluded Witt had no reason to inculpate appellant, Witt’s testimony was 

far more damaging than the speculative evidence regarding the business card. 

Thus, the court abused its discretion under Evidence Code section 352, 

because the probative value of the excluded impeachment evidence far outweighed 

any conceivable prejudice. 

For the reasons stated in appellant’s opening brief, pages 65-66, the error 

violated appellant’s Sixth and Fourteenth Amendment rights and was prejudicial.  

Respondent argues that even if the prejudice standard of Chapman, supra, 386 U.S. 

at p. 24, applies, any error was harmless.  As with respondent’s prejudice analysis 

regarding other issues, respondent erroneously claims the prosecution’s case was 

strong. (R.B., p. 98.)  The case was not strong, but full of speculative and 
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ambiguous evidence, as set forth more fully in appellant’s opening brief, pages 53-

55, and in argument VI, D of this reply brief. 

Respondent argues that contrasted with the prosecution’s strong evidence, 

the evidence proffered to impeach Witt was weak. (R.B., p. 98.)  This, of course, is 

not the issue.  The issue is whether if the jury had heard that in 2016, Witt thought 

he might receive a large reward for breaking the case wide open, the jury would 

have disbelieved, or had a reasonable doubt, that appellant made the admission Witt 

attributed to him, and thus, would not likely have convicted appellant.  Respondent 

has downplayed the impact of Witt’s statement that appellant said they torched the 

place, by arguing “it was only one piece of evidence connecting Smith to the 

crime.” (R.B., p. 91.)  In fact, it was the only direct evidence, an admission of guilt. 

In arguing that the trial court’s exclusion of third-party culpability evidence 

was harmless, respondent argues that nothing showed Witt was biased or made the 

information up. (R.B., p. 91.)  This was due to the court’s exclusion of the 

impeachment evidence from which the jury could reasonably have inferred that 

Witt was motivated to obtain a large reward for breaking the case wide open. 

Respondent states the excluded impeachment evidence was weak, because 

Gayer was best friends with appellants, and that Carter would only have testified 

that Witt was not interested in a reward, and that Gayer’s testimony would only 

have impeached Carter, not Witt. (R.B., p. 98.)  First of all, Gayer’s friendship with 

appellants would not have shown he was lying, but only made it more likely he 

would step forward when he heard damaging evidence against Witt.  Secondly, it is 

not true that Carter would only have testified that Witt was not interested in a 

reward, because at the 402 hearing, Carter, when cross-examined by the defense, 

admitted he told Gayer that Witt said something about maybe getting a reward. (10 

RT 2010.)  Third, evidence that Carter told Gayer that Witt anticipated perhaps 

getting a reward impeached Witt’s claims, while impersonating Carter, that Witt 

never mentioned anything about money.   

Respondent also argues that the investigators who spoke to Witt in 2016 did 
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not discuss rewards with Witt, from which respondent reasons that Gayer’s 

testimony would not have had much credibility.  Bodmer testified he did not tell 

Witt about reward money, but he also testified there was a reward posted by the 

government and a billboard in the desert regarding a reward, both for $50,000. (12 

RT 2246-2247.)  This was $100,000 in reward money, which corresponds with 

Gayer’s testimony at the 402 hearing that Carter told him that Witt stated the FBI 

had offered him $100,000 to testify. (10 RT 2028.)  Whether or not Witt had had 

any contact with the FBI, he told Carter the exact amount of the rewards being 

promised. 

Witt was a very weak witness, whom the jury would likely have disbelieved 

entirely had they heard his statements regarding breaking the case wide open and 

his mention of a $100,000 reward.  The exclusion of the impeachment evidence was 

prejudicial. 
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VIII. THE TRIAL COURT PREJUDICIALLY ERRED, IN VIOLATION
OF APPELLANT’S SIXTH AND FOURTEENTH AMENDMENT
RIGHTS TO PRESENT DEFENSE EVIDENCE AND TO DUE
PROCESS, BY EXCLUDING DEFENSE EVIDENCE THAT
APPELLANT’S CHARACTER WAS INCONSISTENT WITH THAT
OF A COLD-BLOODED MURDERER

Respondent initially misconstrues appellant’s position as being that the court 

erred by excluding evidence of appellant’s military accolades. (R.B., p. 99.)  The 

error was in excluding opinion and reputation evidence that appellant was a caring 

person, who would save the lives of others, even at grave risk to himself, not in 

excluding evidence of appellant’s military accolades or specific acts.  The excluded 

evidence came from witnesses in the military, but this was only because appellant’s 

adult life was mostly spent there.   

The issue is whether character evidence that appellant was a caring person, 

who would save lives at risk to his own life, given in the form of an opinion or 

reputation evidence, was admissible “to prove his conduct in conformity with such 

character or trait of character,” as permitted by Evidence Code section 1102, 

subdivision (a).  This is an issue of relevance, that is, whether appellant’s character 

was inconsistent with perpetration of the crimes and made it improbable he 

committed them. (See People v. Honing (1996) 48 Cal.App.4th 289, 349; People v. 

Hughes (1954) 123 Cal.App.2d 767, 769; People v. Jones (1954) 42 Cal.2d 219, 

223-224.)

Evidence Code section 1102 does not limit character evidence to any 

particular character trait; the evidence need only be relevant to raise an inference 

that the defendant was not likely to have committed the charged crimes. (Michelson 

v. United States (1948) 335 U.S. 469, 476 [69 S.Ct. 213, 93 L.Ed. 168].)  As noted 

in appellant’s opening brief, pages 73-74, any character trait that is relevant and is 

inconsistent with the perpetration of the charged crime is admissible.  Here, the 

excluded opinions of persons with whom appellant served in the military over an 

extended period of time regarding his character as a caring person, who would try to
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save the lives of others, even at great detriment to himself, was a character trait that 

was inconsistent with the character exhibited by the perpetrators of the charged 

murders.  Appellant was charged with the premeditated, cold-blooded murders of a 

young woman and two other people, whose bodies were all burned.  The extreme 

violence of these crimes and disregard for human life were contrary to the excluded 

character trait evidence regarding appellant.  

It is not just peacefulness, whatever that really means, that is inconsistent 

with a crime of violence.  In fact, opinion or reputation testimony that a defendant is 

peaceful or non-aggressive is far less probative in a murder case such as the instant 

case, than testimony that the defendant is a caring person who would save others 

lives at great detriment to himself.  A person who respects human life to the degree 

of being willing to endanger his own life is not likely to murder innocent people in 

cold blood, particularly absent any motive to do so.  A high level of regard for 

human life is the opposite of the disregard for human life shown in the charged 

crimes. 

The Law Revision Commission Comments to Evidence Code section 1102 

note that even character evidence of slight probative value should be admitted into 

evidence: 

. . . the defendant in a criminal case is given the right to introduce 
character evidence that would be inadmissible in a civil case. 
However, evidence of the character of the defendant or the victim--
though weak--may be enough to raise a reasonable doubt in the mind 
of the trier of fact concerning the defendant's guilt. And, since his life 
or liberty is at stake, the defendant should not be deprived of the right 
to introduce evidence even of such slight probative value.  

Here, the improperly excluded evidence had far more than slight probative value. 

Respondent seems to believe that because appellant’s character witnesses 

came from the military and based their opinions on appellant’s history in the 

military, this made the evidence irrelevant, and that the only character trait contrary 

to violence is peacefulness. (R.B., p. 102.)   Respondent is incorrect on both points.  
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It is only logical that appellant’s character witnesses came from the military, since 

this was the community in which appellant resided during most of his adult life. 

(See People v. Cobb (1955) 45 Cal.2d 158, 164 [“it would be illogical to say that 

reputation evidence should be limited to the community of one's residence to the 

exclusion of the community of one's place of business; and if it is shown that a 

general reputation exists in the community of one's place of business, and that the 

witness has sufficient knowledge of it, the witness should be permitted to testify 

concerning such general reputation”].)  Appellant was in the military from 2007, 

until 2014, when he was arrested. (11 CT 2508.)   

Respondent also argues that being selfless and caring towards friends and 

colleagues does not manifest peacefulness. (R.B., p. 102.)  Appellant’s selflessness 

was based on saving lives at great risk to his own life, which was more inconsistent 

with the crimes perpetrated in this case--a complete disregard for multiple human 

lives--than would have been some testimony that appellant was a peaceful person.  

Appellant’s character trait went directly to whether he was likely to kill innocent 

people.  The fact that appellant’s character was manifested in the military might go 

to the weight of the evidence, but this did not make the evidence irrelevant. 

Respondent claims appellant was seeking to bias the jury and appeal to 

sympathy because he was a veteran, which thus made the trial court’s ruling correct. 

(R.B., pp. 102-103.)  This claim is erroneous on several levels.  First, defense 

character evidence is admissible for the very fact that it puts the defendant in a good 

light before the jury in relationship to the charged crime.  Second, appellant cannot 

help the fact that his character was manifested in the military, where he spent most 

of his adult life.  The relevant community was the military.  Third, it is pure 

speculation that appellant was motivated to gain sympathy with the jury rather that 

to show the jury that he was not the type of person to murder innocent people.  

Fourth, the trial court did not exclude the evidence under Evidence Code section 

352. Although the prosecutor argued that appellant’s positive acts might prejudice

and confuse the jury and would require a trial within a trial (1 RT 148), the court
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ruled that Evidence Code section 352 was not at issue and that the evidence would 

not unduly consume time, but that the evidence must be strictly limited to the issues 

of honesty and peacefulness. (1 RT 153-153.)   

Because appellant’s character trait was incongruous with the character of the 

perpetrators of the charged murders and thus, was relevant and admissible under 

Evidence Code section 1102, subdivision (a), the court abused its discretion by 

excluding the proposed evidence. 

In terms of prejudice, appellant’s opening brief, pages 74-75, states why the 

error violated appellant’s Sixth and Fourteenth Amendment rights, including the 

point that even if the trial court did not err under state law, state law must give way 

to a defendant’s Sixth and Fourteenth Amendment rights to a fair trial and to 

present a defense. (Holmes v. South Carolina, supra, 547 U.S. at pp. 324-325.)    

Whether this Court used the prejudice standard of Chapman, supra, 386 U.S. 

at p. 24, or Watson, supra, 46 Cal.2d at p. 836, prejudice is manifest.   

Respondent illogically argues that prejudice is determined by comparing the 

excluded character evidence “as opposed to the witnesses’ testimony that 

[appellant] was peaceful.” (R.B., p. 103.)  This makes no sense; there was no 

evidence stating appellant was a peaceful person or evidence tendered by appellant 

to this effect.  Respondent argues, “Certainly if the witnesses testified that Smith 

was selfless and caring, they would likely have believed him to be peaceful.” (R.B., 

pp. 103-104.)  Respondent is speculating that appellant could have produced 

evidence he was peaceful. (R.B., p. 104.)  There is no indication in the record that 

appellant’s character witnesses had an opinion regarding appellant’s peacefulness, 

or that other character witnesses would have so testified.   Respondent takes the 

opposite position on pages 104, footnote 27, in stating that perhaps appellant has 

not claimed his counsel was ineffective because “the witness thought he was caring 

and selfless, but did not have an opinion that he was also peaceful.”  



52 

Furthermore, as stated ante, evidence of a peaceful character would have 

been less probative than evidence that appellant had such a high regard for human 

life, that he would risk his own life to save the lives of others. 

The prosecution’s case against appellant was weak for the reasons stated in 

appellant’s opening brief, pages 53-55, and in this reply brief, argument VI, D.  Had 

the jurors heard the excluded character evidence, many of them would have had a 

reasonable doubt appellant committed the charged murders and would not have 

convicted him. 

Appellant’s opening brief, page 75, makes the point that had the court 

admitted appellant’s character evidence, the jury would have been instructed that 

the evidence could by itself create a reasonable doubt that appellant committed the 

charged murders.  Respondent argues that had appellant produced evidence he was 

peaceful, he would have had the benefit of the instruction. (R.B., p. 104.)  The issue 

is not what would have occurred had appellant produced evidence he was peaceful; 

the issue is whether his excluded character evidence was prejudicial. 

The error was prejudicial whether this Court uses the prejudice standard of 

Chapman, supra, 386 U.S. at p. 24, or Watson, supra, 46 Cal.2d at p. 836. 
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IX. THE EVIDENTIARY ERRORS, IF NOT INDIVIDUALLY
PREJUDICIAL, CUMULATIVELY PREJUDICED APPELLANT’S
FOURTEENTH AMENDMENT RIGHT TO A FAIR TRIAL

Respondent argues there was no error, but if there was, it was harmless, and 

appellant received a fair trial. (R.B., pp. 104-105.)  Appellant did not receive a fair 

trial, and the cumulative effect of the multiple trial errors prejudiced his Fourteenth 

Amendment right to a fair trial.   

The jury, which had an extremely difficult time deciding this case, would not 

have convicted appellant but for the cumulative effect of multiple errors--errors in 

the admission of damaging evidence, set forth by co-appellant and joined in by 

appellant (arguments II, III, IV, and V, ante)--and errors in the exclusion of relevant 

defense evidence,that is, third-party culpability evidence, which would have cast a 

reasonable doubt on appellant’s guilt (argument VI), impeachment evidence 

regarding Witt’s  claim that appellant inculpated himself (argument VII) and 

evidence that appellant’s character was contrary to that inherent in the perpetration 

of the charged murders (argument VIII).   

The judgment should be reversed. 

XI. IF THE JUDGMENT IS NOT REVERSED, APPELLANT’S PAROLE
REVOCATION FINE SHOULD BE ORDERED STRICKEN, AS
APPELLANT’S SENTENCE DOES NOT INCLUDE A PERIOD OF
PAROLE

Respondent concedes this issue as to appellant. (R.B., p. 106-107.)11 

     11 Appellant does not address argument X in respondent’s brief, pages 105-106, 
as it applies solely to Pape. 
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XII. IF THE JUDGMENT IS NOT REVERSED, APPELLANT IS
ENTITLED TO REMAND OF HIS CASE TO DETERMINE HIS
ABILITY TO PAY THE RESTITUTION FINE AND ASSESSMENT
FEES IMPOSED BY THE TRIAL COURT

Appellant has argued that a remand is required to determine his ability to pay 

(1) the $140.00 assessment fees imposed on him under Penal Code section 1465.8,

subdivision (a)12 and Government Code section 70373, and (2) the $10,000

restitution fine imposed under section 1202.4.  Appellant was sentenced before

People v. Duenas (2019) 30 Cal.App.5th 1157 (Duenas) was decided. (R.B., p. 47.)

In Duenas, the court held that due process under the Fourteenth Amendment and

article I, section 7 of the California Constitution requires a trial court to conduct a

hearing to ascertain a defendant's ability to pay before imposing assessment fees

under section 1465.8 and Government Code section 70373 and a restitution fine

under section 1202.4. (Id. at pp. 1164, 1168, 1171.)

Respondent does not argue that appellant forfeited the issue of his right to a 

determination of his ability to pay the assessment fees, but argues he did forfeit the 

issue as to the $10,000 restitution fine, because before Duenas, section 1202.4 

included ability-to-pay as a factor in determining the amount of a restitution fine 

above $300. (R.B., p. 109.)  Appellant acknowledges that the case law cited by 

respondent supports respondent’s position, but believes this case law is incorrectly 

decided. 

As noted in appellant’s opening brief, pages 80-81, although at the time of 

appellant’s sentencing, section 1202.4, subdivision (c) stated inability to pay could 

be considered in imposing a restitution fine above the $300 minimum, under 

subdivision (d), ability to pay was only one factor to consider, not a determinative 

factor under due process principles if the defendant lacked the ability to pay, and 

courts had routinely imposed the maximum restitution fine of $10,000 in murder 

     12 Subsequent section references are to the Penal Code unless otherwise 
indicated. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS70373&originatingDoc=I975a62309c3a11e9b508f0c9c0d45880&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
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cases.  The other relevant factors stated in section 1202.4, subdivision (d) included 

“the seriousness and gravity of the offense and the circumstances of its 

commission” and “the extent to which any other person suffered losses as a result of 

the crime, and the number of victims involved in the crime.”  Respondent has 

repeatedly argued that the instant case was extremely grave, given the multiple 

victims and manner of committing the crimes. (See e.g., R.B., p. 111 [stating why 

the crimes were “horrific”].)  As a result, there was little, if any, possibility the trial 

court would have imposed a fine of less than $10,000 in this pre-Duenas case.  

However, under Duenas, supra, 30 Cal.App.5th at pp. 1164, 1171, as a matter of 

due process, a restitution fine is invalid if the defendant lacks the ability to pay the 

fine, independent of any other consideration, such as the offense’s seriousness. 

With regard to the assessment fees, respondent admits that their imposition 

implicates due process principles and states “respondent does not seek to uphold the 

imposition of these assessments on those who have no ability to pay them 

[Citations.]” (R.B., p. 115.) 

Respondent argues that as to a restitution fine under section 1202.4, Duenas 

incorrectly held that due process principles apply, that only the Eighth 

Amendment’s excessive fines clause applies and that the $10,000 restitution fine in 

appellant’s case was not excessive, that is, grossly disproportionate, and that under 

California law, ability to pay is only one consideration in determining whether a 

fine is unconstitutionally excessive. (R.B., pp. 110-111.)   

In appellant’s view, Duenas correctly decided that principles of due process 

preclude a trial court from imposing assessments and fines, including a restitution 

fine under section 1202.4, without a determination that the defendant is able to pay 

them. (Duenas, supra, 30 Cal.App.5th at pp. 1168, 1171-1172.)  The courts of 

appeal have split on the issue of whether the Eighth Amendment’s excessive fines 

clause is the sole basis for analyzing the constitutionality of a restitution fine.  

Review has been granted in all of the cases, so the California Supreme Court will 

decide the issue. (See, e.g., People v. Kopp (2019) 38 Cal.App.5th 47, 96-98 [only 
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Eighth Amendment governs restitution fine], review granted Nov. 13, 2019, 

S257855; People v. Belloso (2019) 42 Cal.App.5th 647, 655-662 [Duenas correctly 

held that due process is violated by imposition of both non-punitive assessments 

and fees and restitution fines if a convicted person does not have the ability to pay 

them], review granted March 11, 2020, S259755.)13 

In terms of prejudice from the court’s failure to determine appellant’s ability 

to pay the assessment fees and restitution fines, respondent’s analysis is extremely 

flawed.   

Respondent makes no mention of the prejudice standard.  The correct 

standard is that of Chapman, supra, 386 U.S. at p. 24, as Duenas error is based on a 

federal constitutional violation. (See People v. Johnson (2019) 35 Cal.App.5th 134, 

140 [applying Chapman standard in determining that Dueñas error was harmless]; 

People v. Jones (2019) 36 Cal.App.5th 1028, 1030-1031 [same].)   

In appellant’s case, the failure to hold an ability-to-pay hearing was not 

harmless beyond a reasonable doubt.  Respondent ignores that appellant is subject 

to a large victim restitution award, because lives were lost and the residential 

property was burned down, and that the victim restitution award must be paid first. 

(See § 1203.1d, subd. (b); Cal. Const., Art. I, § 28(b)(13)(C).)   

Respondent also ignores that appellant has appointed counsel on appeal, 

which required proof of his indigence and which entitles him to a presumption of 

indigence. (See People v. Rodriguez (2019) 34 Cal.App.5th 641, 645 [because the 

public defender’s office was appointed as counsel for defendant, the court had 

determined that defendant was indigent, which entitles the defendant to the 

presumption of indigence for most purposes]; see also People v. Santos (2019) 38 

Cal.App.5th 923, 933.)   

     13 The Supreme Court granted review of Kopp limited to the following issues: 
“Must a court consider a defendant's ability to pay before imposing or executing 
fines, fees, and assessments? If so, which party bears the burden of proof regarding 
defendant's inability to pay?”  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048242215&pubNum=0007053&originatingDoc=I7387d7902c1111eaac0ee4466ee51240&refType=RP&fi=co_pp_sp_7053_140&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7053_140
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048242215&pubNum=0007053&originatingDoc=I7387d7902c1111eaac0ee4466ee51240&refType=RP&fi=co_pp_sp_7053_140&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7053_140
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048595534&pubNum=0007053&originatingDoc=I7387d7902c1111eaac0ee4466ee51240&refType=RP&fi=co_pp_sp_7053_1030&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7053_1030
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S28&originatingDoc=Ib87303016a9811dbbac4ed214c54085a&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
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Respondent argues it can be presumed appellant has the ability to satisfy the 

assessments and fines through prison wages because nothing shows appellant has 

any mental or physical disability impacting his ability to obtain wages. (R.B., pp. 

111-112.)  In this same regard, respondent appears to dispute the position in

appellant’s opening brief, page 82, that there is evidence appellant is not able-

bodied, because he is 50 percent disabled, on the basis that the court noted at

sentencing that appellant had served in the military and earned awards, so he was

not suffering from any physical or mental development or impairments (15 RT

3172). (R.B., pp. 108-109.)  This argument is erroneous.  Respondent has taken the

court’s comment out of context.  The court was going through the factors relevant

to appellant’s youth under Miller v. Alabama (2012) 567 U.S. 460 [132 S.Ct. 2455,

183 L.Ed.2d 407] regarding irreparable corruption, the third factor being whether

the defendant was suffering from any physical or mental developmental issues at

the time of the crime. (15 RT 3168-3169.)  It was in this context, that the court

commented that there was no evidence that appellant “suffered from any sort of

physical or mental issues” and that no mental issues were “at the forefront at that

time.” (15 RT 3171-3172.)  Respondent’s effort to turn the court’s comments into a

finding that appellant was able-bodied after his military service is disingenuous.

Appellant’s probation report states that in terms of his physical health, he is 

50 percent disabled, notes as to his mental health, that he has PTSD and states that 

his disabilities consist of tinnitus and back pain. (11 CT 2512.)  In addition, there 

was testimony at sentencing, that appellant was shot in the military and seriously 

injured. (15 RT 3096, 3098, 3100.)  The court’s statement that appellant did not 

suffer from any sort of physical or mental injuries was made in the context of what 

appellant was like before the crimes in this case. 

For the reasons stated in appellant’s opening brief, page 82, it is highly 

unlikely appellant ever will be able to pay the large victim restitution fine to be 

awarded, and then, pay the $10,000 restitution fine, as well as the fee assessments, 

and it is certainly not true beyond a reasonable doubt that he would be able to do so.  
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Respondent relies on People v. Jones, supra, 36 Cal.App.5th 1028 (Jones). 

(R.B., 116.)  Jones is inapposite.  The ability-to-pay issue in Jones was only as to a 

$300 restitution fine and $70 assessment fees, and the defendant was not subject to 

a large victim restitution fine and a $10,000 restitution fine, and the record showed 

that at minimum prison wages, the defendant would be able to pay the assessment 

and restitution fine, there being no reason to think he would not obtain sufficient 

wages to pay $370 during the course of his incarceration. (Id. at pp. 1030, 1035.) 

Jones also stated that it was not the defendant’s burden on appeal to establish his 

inability to pay, where there has been no ability-to-pay hearing, but the record was 

clear that the defendant could never make that showing. (Id. at p. 1035.)  That is far 

from the case here. 

Because appellant’s ability to pay has not been adjudicated, if the judgment 

is not reversed, his case should be remanded to the trial court so that he may request 

a hearing to present evidence showing his inability to pay the assessments and 

restitution fine imposed by the trial court.  
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CONCLUSION 
 

Based on the foregoing and appellant’s opening brief and joinder  

in co-appellant’s arguments, appellant requests reversal of the judgment. 

Dated:  July 2, 2020 
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      _______________________________                   
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Attorney for Appellant Cristin Smith 
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